STATE OF NEW HAMPSHIRE
PUBLIC UTILITIES COMMISSION

DT 09-059
DT 09-113
DT 11-061

NORTHERN NEW ENGLAND TELEPHONE OPERATIONS LLC
D/B/A FAIRPOINT COMMUNICATIONS, INC.

Performance Assurance Plan and Carrier to Carrier Metrics

Order Nisi,Appij(“)Vi/Izlkgﬁf'S:ettleMent~,Stjpulation

Dec mber 18

I PROCED \ RAL HISTORY

As part of 1ts settlement of various 1ssues~re1a d' to the transfe1 of assets from Verizon to

FairPoint Commumca ns (Fa1rP01nt) in Docket No DT 07 101 : Fa1rP,o1nt agreed to adopt the

Verizon Pe1f01mance ASSL ¥: ly g Carr1e1 to C'lmer Guidelines

(C2C). FairPoint also agleed to Work w1th Comrmssmn Staff and 1nterested competltlve local

exchange carriers (CLECs) to ultlmately develop a snnphﬁed PAP On Malch 24,2011,

FairPoint filed a petition for approval of a Slmphlw 1ek: ’metrlcs plan and wholesale performance
plan. The procedural history of thls matter 1s more fully descrlbed in Northern New England
Telephone Operations LLC d/b/a FairPoint Communications, Inc., Order No. 25,221 (May 6,

2011).

On July 28,2011, the Commission issued an Order of Notice regarding the conduct of the
docket. In support of the attempt to coordinate efforts in New Hampshire, Maine, and Vermont

to analyze the requirements of a new PAP and to narrow issues for litigation, the Commission
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ordered that two technical sessions be conducted with the participation of FairPoint, intervenors,
Staff, and representatives of the states of Maine and Vermont. These two technical sessions
were ultimately conducted in addition to many discussions during 2011 and 2012 in which
FairPoint, CLECs, and state regulatory representatives from New Hampshire, Maine, and

Vermont sought to foster agreement on a PAP sultable for use in all three states.

On October 23, 2012 Nort‘ 'rn New England : \elephone Operatlons LLC d/b/a FairPoint

Communications- NNE ('/‘Fan‘Pomt)’andj;t ik : Cs‘*Ch’oweOne of New Hampshire,

Inc., Conversent Comrnunl‘catlon/"of Nénv Hampshne LLC CTC Commumcatlons Corp, and
Lightship Telecom, LLC all of Wthh do busmess as EarthLmk Busmess (EarthLmk Business),
Freedom Ring Communlcanons LLC d/b/a Baleng Commumcatlons Comcast Phone of New
Hampshire, LLC, B1ddeford Internet Corporatlon d/b/a/ Great Wo1ks Intelnet CRC
Communications LLC d/b/a OTT Communlcatlons Nat1ona1 Mobﬂe Commumcatlons
Corporation d/b/a Sovémet Co1nfnnninétlons and Umted Systélns ‘Aoness Telecom, Inc. filed a
joint motion seeking the ékpedltéd ’approval of a‘:’setﬂement'fsflptllation (the Stipulation) that
would resolve some, but not aH nf "’ih’e yiésueé in ihi"s‘;doc’ket., S‘ceiff 'and segTEL, Inc., are not
signatories to the Stipulation. On Decem‘ber 5, 201'2,, Staff filed a recommendation that the
Commission approve the Stipulation by order nisi.

The petitions and subsequent docket filings, other than any information for which
confidential treatment is requested of or granted by the Commission, are posted to the

Commission’s website at http://www.puc.nh.gov/Regulatory/Docketbk/2009/09-059.html,
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http://www.puc.nh.gov/Regulatory/Docketbk/2009/09-113.html, and

http://www.puc.nh.gov/Regulatory/Docketbk/2011/11-061 . html.

I SUMMARY OF THE SETTLEMENT STIPULATION
The Stipulation represents a partial settlement of the issues in this docket. In general, the

Stipulation governs the development of a simplified metrics performance plan (the “SMP Plan”)

and implementation gu1de11nesforuselnNewHampshue,Mame,and Vermont. The SMP Plan

will replace, in their entirety; FairPoint’s existing Carrler Cai‘r‘rier,G‘uidelines and Performance

Assurance Plans.

The Stlpula‘tlon 11sts metncs to be repo:(“[ed 1nelud1ng 114 metncs subJ ect to monthly per

transaction perfo1mance credlts and 80 metrlcs to bel : p01ted for: dlagnostlc purposes only.

Additionally, the Stlpulatlon identlﬁes 14 metrlcs wh , h the part1es aglee must be reported, but

cannot reach agreementwhethy:f 1e metﬁeS are to be repmted f01 chagnostlc pmposes only, or
for the purpose of calcﬁlatmg per‘fo‘rmance credlts Laetly, the Stlpulatmn 1dent1ﬁes 11 metrics
upon which there is no agreement‘at all Of the‘ 1 14 metncs’subject to tr ansaction performance
credits, 10 are to be evaluated ona pe’r?'measurefba'si‘s. and 104 are to be calculated on a per unit

basis when performance is scored as a “miss”'. No agreement is reached in the Stipulation on

the per unit performance credit rates that will apply to these 104 metrics, the proration of credit

' Section 2 of the Stipulation indicates that a “miss” is a CLEC transaction that falls below the applicable metric
standard, i.e. is worse than the benchmark value for benchmark metrics or worse than a calculated retail parity

performance for parity metrics.
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amounts to individual CLECS within the three state area, credit multipliers for misses of long
duration, or a maximum or annual dollars at risk cap.

As part of the Stipulation, FairPoint commits itself to a number of systems and process
enhancements. FairPoint is required, inter alia, to complete four major systems projects
scheduled as part of its 2012 Infmmatlon Technology (IT) roadmap and process enhancement
programs by year-end 2012. F anPomt 1s fulthel requlred to place a total of $600,000 at risk of

payment to CLECs to ensme tlmelyfcl’_npletlon Althi h~the Stlpula‘uon does not explain the

mechanism for holdmg the at usk momes secme 1t does prov1de that a total of $150,000 will be

considered at risk for each of four major plOJects 1ncluded in F aeromt S 2012 IT systems

program. For each of these fom p10Jects $50 OOO S | be payable to the CLECS if the project is

not completed by the end of year 2102 An addmonal $50 OOO per p1 OJect shall be payable if the
project is not completed by the end of the ﬁrst quarte1 2013 and an addltlonal $50 000 shall be
payable if the proj ect IS not completed by the end of the third qualter 2013 This process 1s
expected to resolve 56 of 133 CLEC operatlonal 1ssues An addmonal 66 of these 133
operational issues are moved to tracl;mg status:and Wlll not be the subject of litigation in this
docket. The 11 remaining issues will beconsidered by Faeroint in its 2013 IT roadmap
program.

The stipulating CLECs agree not to propose or litigate metrics identified in the
Stipulation while specifically reserving the right to propose and litigate others. Among the
issues that these CLECs reserve are white pages listings, “no trouble found” and pole metrics,

total dollars at risk, specific metric penalties, and FairPoint performance on number porting.
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Finally, the Stipulation provides that if the Commission does not approve the Stipulation
in all material respects and without material modification, the Stipulation will be null and void.
II1. POSITIONS OF THE PARTIES AND STAFF ON THE SETTLEMENT

A. FairPoint and CLECs

The CLECSs, which compr1se a st1ong 1ep1esentat1ve samphng of competitive telephone

service providers, and F aeromto ' cte ze the Stlpu atlon as 51gn1ﬁcant progress in reaching

agreement on many major aspects of 'a snnphﬁed PAP,_ : ut;htlgatlon Acoordmg to these

parties, the St1pulat10n resolves many of the key st1uotura1 components of a new simplified PAP

and, if approved, would p1 ovy 'e a Ievel of oertamty conducwe to fuﬂhel negotlauon that will

lead to the orderlyf and efﬁc;lent I‘GSOIUIIOH ofthls mat : These partles submlt that the

Stipulation is just and reasonableand selves the pubhc" 1][’

B. Staff
Staff beheves that ’beoaoﬁse ;[he Stlpulatmn has’ been app1 oved by‘ FaﬁPomt and a strong
representative sampling of the oompetltlve comﬁmnﬁy, appmval of the Stlpulatlon will be
conducive to further negotiation end dehberatlons and the mderly and efficient resolution of the
issues raised by the Petition in Docket No. DT 11-061. Staff recommended approval of the
Stipulation on an expedited basis and via an order nisi. Staff notes that this process will afford

any affected carrier the opportunity to be heard by the Commission before the effective date of

any order approving settlement.
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IV. COMMISSION ANALYSIS

- Pursuant to N.H. Code Admin. Rules Puc 203.20(b), the Commission shall approve
disposition of a contested case by settlement “if it determines that the result is just and
reasonable and serves the public interest.” See also RSA 541-A:31, V(a). In determining the
public interest, the Commission serves as albrter between the 1nterests of customers and those of

the regulated utilities. See RSA 363 17 a See czlso Publzc Servzce Co of N.H., Order No. 24,919

(Dec. 5,2008) at 7-8.

In general, the Cornniiésion feéo gniZes that s‘ettlem\ent: 6f iss’ueéfthr‘engh negotiation and

compromise p10v1des ‘an opporttnnty for 01 eatlve pr oblem solvmg,;allows the parties to reach a
result more in hne Wrth then expectatlons and is often ka more e‘{pechent alternatwe to
litigation.” See Nal‘zonal G} zd USA et al Order No 25 370 (May 30 2012) at 27 see also
EnergyNorth Nalural Gas ]nc d/b/a Natzonal Grzd NH Order No 24 972 (May 29, 2009) at 48.
Even where all par t1es Jom a settlement agreement howeve1 the Commlssron must
independently determrne that the 1esuit cornp()lts Wrth apphcable stttndards Unitil Corporation,
supra at 32. The issues must be revrewed consrdered and ultrmately judged according to
standards that provide the public with assurance that a just and reasonable result has been
reached. Concord Electric Company, 87 NHPUC 694, 708, Order No. 24,072 (2002), quoting
from Concord Electric Company, 87 NHPUC 595, 605, Order No. 24,046 (2002), and orders
cited therein.

In this case we are mindful of the importance to the stipulating parties of having a PAP

that is uniform to the greatest extent possible in the three states where they operate, the
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complexities in achieving that goal, and the amount of effort these parties have expended
attempting to reach it. While the Stipulation has not produced an agreed-to PAP, it significantly
narrows the issues going forward. Additionally, the Stipulation provides that some of the metrics
that are currently measured by parity with FairPoint’s performance of its own retail obligations

will in future be measured by reference:\to f_rxedj ,,standards‘,_ This mechanism for measuring

performance is more obj ectiyﬂe;r;ﬁe hne wrrh the ecreasmgalevel of regulatory oversight of

ORDERED NISI that subJ ect to the effeotrve date below the Strpulatron and the

exhibits attached ther eto are 1ncorporated into thrs Or der Nisi by reference and are approved

without modification corrtrrrgent Lrpen approval\(’)f ﬂle Strpulatron wrthout modification by the
Maine Public Utilities Commlssron and the Vermont Pubhc Servrce Board; and it is

FURTHER ORDERED, that the F airPoint shall cause a copy of this Order Nisi to be
published once in a statewide newspaper of general circulation or of circulation in those portions
of the state where operations are conducted, such publication to be no later than December 28,

2012 and to be documented by affidavit filed with this office on or before January 18, 2013; and

itis
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FURTHER ORDERED, that all persons interested in responding to this Order Nisi be
notified that they may submit their comments or file a written request for a hearing which states

the reason and basis for a hearing no later than January 4, 2013 for the Commission’s

consideration; and it is

FURTHER ORDERED, that any party mterested in respondmg to such comments or

request for hearing shall do so n ' ‘52013 and it 1s

FURTHER ORDERED, th"éit‘)th S krder Nisi shall"be effectlve J anuary 18,2013, unless

the FairPoint fails to satlsfy the pubhca’uon obhga’aon set f01t11 ,above: or the Commission

provides other wise: 1n a supplemental order 1ssued pm@r to the effectwedate and itis

FURTHER ORDERED that Faeromt shall k :“>V1se"the f«Commlssmn ofthe status of

review of the Stlpulatmn by gulato"/_ in the states of faine and Vermont and shall make

compliance filings demonstraﬁng appl\oval éf the S’apula‘cloﬁ Without mochﬁcatxon by the Maine
Public Utilities Comrmssmn and the Velmont Pubhc Serv1ce Board Wlthﬂl 20 days of each such
approval. | | e |

By order of the Public U(t‘ilkitiés;‘Corfyl;mi‘s‘Sic‘nf ofN eW Hahdp'shirre this eighteenth day of

December, 2012.

‘Q“f\/\}»\ [put—— ' /&WM

A{my@ Ignatius Michael D. Ha1r1ngto1 KNS Robert R. Scott
Chairman Commissioner Commissioner
Attested by:

RN N

Débra A. Howland
Executive Director
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